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IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


No. 7^-2629 

MYERS & MYERS, INC., ET AL., 

Plaintiffs-Appellants, 

v. 

UNITED STATES POSTAL SERVICE, ET AL. , 

T<'fendant 8-Appellees. 


CN ANNEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DIS'I RICT OF NEW YORK 


PRIEF 1 OR THE A TELLERS 


QUESTION PR 1 '. RENTED 

Wlwther the Unlt.d States Is anowerahle In damac.s 
under the Federal Tort Claims Act for the discretionary 

decision of postal officials nut to renew expiring "star 
route" contracts. 

STATEMEN " 

Plain?iffs-appellants ["Myers ] contracted with the 
United States Postal Service to transport mail by truck 
on six star routes" in upstate New York. More than a 
month p ior to the date the contracts were due to expire, 
postal officials notified Myers that the contracts would 











not be renewed. Myers commenced this action under the 
Federal Tort Claims Act, 28 U.3.C. 1346(b), et seq., 
alleging that the decision not to renew damaged it in 
the total amount of $173,000. The district court dis¬ 
missed the action for want of .jurisdiction, and Myers 
appeals. 

1 • "-'tar Route” Contract." . 

The United iates Iostal ervice is authorized 
• • 500 r (a)(4) to contract with private persons 

i’or surface am: water transpoi ation of mail. ihe surface 
routes covered b;s . jeh private c« ntractors are often called 
"3tar routes", because the tru-ks used by the contractors 
usually bear the familiar star insignia. 

f r or to 1 • 1 ', star route contracts were not renew- 
a: • on expiration they were let out for competitive 

: ' '•••' - • • lew t id.ior. This i ractice 

■ , • tar rout 

holders, who made substantial \» rsonal Investment in 
equipment to carry the mail, frequently lost their routes 
to "cutthroat" competi’os who underbid them by a few 
dollars and th> n renegotiated • on tract pri e. H. 

• - *8). in ord 

to eliminate the "insecurity" cf the star route contrac¬ 
tors, id.. Congress pa. s< d l< Relation to cnatle the 
Postmast' r General "In his discretion" to rent w star 
rc ute ct n tracts by mu'ual agr< '.'ment" with the contract 
holders. Act of .Tune !*■, 1S-48, ch. b00, op Stat. 477. 
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This renewal authority is retained today by the United 

States Postal Service pursuant to 39 U.S.C. 5005( b )( 2 )* 

* 

2. The Facts of This Case . 

Myers held contracts for the surface transportation 
of mail in upstate New York over six star routes. The 
contracts for these routes were due to expire on June 30, 
1973 (App. 37-42). On May 16, and May 17, 1973 defendants- 
apj ellecs William E. Feck and ;. William Pelamar gave 
Myers written notice that the Postal Service had decided 
not to renew the contracts for the six routes (Id.). 

The contracts were let out for •ompetitive bidding, and 
Myers was eventually awarded two of the routes as low 
oldder. ~ This action followed, 

3* Tie' Croc -'dings : - low . 

Myers brought this action for damages of *173,000 
under th Federal Tort Claims Act, 28 U.S.C. 1346(b), 
e_t se^,, on the first ciay of April, 1974 (Complaint). 

33entlally, the ' tort'' alleged was the decision no* to 
renew th<* star route contracts, which Myers claim-d re¬ 
sulted from an erroneous invest!ration of Its postal 
activities. This was translated into six "causes of 
action": 

(1) "refusal and failure to negotiate and 
renew" resulting from "negligent, willful, reck¬ 
less and discriminatory acts or omissions" In 
connection with the Investigation and the de- 
cis'on not to renew (Complaint, f 20); 

1/ Initially the Postal Service rejected Myers^two low 
"Fids (App. 43-44). The rejections were later reversed, 
however. 
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(2) "refusal to negotiate and renew' 1 
caused by "negligent misrepresentations" 
(Complaint, f 25); 

(3) "negligent, willful, reckless, and 
discriminatory acts or omissions in connection 
with the two star route contracts" which wore 
initially denied, but eventually awarded, to 
Myers after competitive bidding (Complaint, 

f 38); 

(4) "lntentiinal infliction" of "menial 
distress, mental anguish, and emotional and 
mental upset" by, Inter alia , the "decision 
not to negotiate and renew" and the Investi¬ 
gation (Complaint, •* 39— - ^ ^-)* 

(5) engagemeit in a "course «. f eonuuofc", 
including the decision tc refuse to nego¬ 
tiate and renew" and the Investigation, with 
int. nt to injure (Complaint., •• 43 -44, 51); 

(6) "vlclatim and denial" of "civil 
rigr.ts" stemming from the Investigation and 

the decision not to renew (Complaint, ff -2-3). 
The loveminent moved to dlsmira the complaint for 
lack of sulject matter Jurisdiction on July 15, 1974 . 
After h« aring oral argument on the motion, the district 
court or .September 28 , 1'/4 granted it, a-d dismissed 
the complaint for want of Juris llction (epp. 45-4n). 
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3TATI TES INVCTj n-s 

The i ederal Tort Claim* Act, 28 r.c.c. l?46fb), ot 
£ '-‘Q « (1970) provides In pertln nt part: 

26 U.S.C. 1346^b) : 

ub.’ ct to pro’ j ticr.r. if <• apt. r 
, Ovirts, 

together with thi United ’tat. s Listrict 

Court for the District of the Canal Zone, 
and the District Court of the Virgin 
Islands, shall have exclusive jurisdiction 
of civil actions on claims against the 
United Stetes, for money damages, accruing 
on and after January 1, 1 45 , for injury 
or loss of property, or personal injury 
or death csu3ed by the negligent or wrong¬ 
ful act or omission of any employee of the 
Government while acting within the scope of 
his office or employment, under circumstances 
whore the United States, if a private person, 
would be liable to the claimant in accordance 
with the law of the place where the act or 
omission occurred. 

28 U.S.C. 2679(a): 

The authority of any federal agency to 
sue and be sued Jn its own name shall not 
be construed to authorize suits against 
such federal agency on claims which are 
cognisable under section 1346(b) of this 
title, and the remedies provided by this 
title in such cases shall be exclusive. 

28 U.S.C. 2680: 

The provisions of this chapter and section 
1346(b) of this title shall not apply to -- 

(a) Any claim based upon an act or omis¬ 
sion of an employee of the Government, exor¬ 
cising due care, in the execution of a statute 
or regulation, whether or not such statute 
or regulation be valid, or based upon the 
exercise or performance or the failure to 
exercise or perform a discretionary func¬ 
tion or duty on the part of a federal agency 
or an employee of the Government, whether 
or not the discretion involved be abused. 
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ba.telS* r*, Cl f 1,n arisln '-^ out of assault 

si^s» srascTsSiS? 1 *. 


39 U.S.C. 409(c) (1970) provides: 

ot h er^?o P v[.°^i t o n ??ftiT^% r ciIi 1 »f t a11 

toi-t Claims shall apply to to£t!oi? 8 1 

. 

• • 1 1970) pro Ides in relevant part 

tranaportWtlon°aervlce , *- C '* "* y obUln mal1 


/_ J*•) ^ ’ont ract from any person 

this t m 6 \ ln GecUin 5201(7) P O f 
-„i s t J tle ) or c »rrl« r for surface 

Sira b???“rir,^,r= h 

5? , Js. rl :^ir j,ct to 

*d!6^2Sgm* 

in e«:.. 0 , oi' P i 0 i:i r ;r^S'S, , au r 1 rantS "° n0 ° i ' 

imo only after^advcrtlsln^ a^sufflc^ent 80 
of «.V such 'contract” S >nay M t?i°- 

«~‘Sec?. 

th, te« n f? d thrc!nl?:* t ?‘ ;currln “ du,1 ' n « 

S"SS 
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enss" r Sh ^ 

to the tiat of°th! ?rM«S?ta?i lng ® iven 
under each mode. 1 importation service 


- — wrjijii i. 


UNDER 1 THE D FEDERAL TOR^ TLAIM^APT^n 1 N DAMAGKS 

wsS:Ri|!» 

The united states may not be sued without its con- 
!y Virtue Of the Federal Tort claims Act, consent 
has been granted to brine money damage actions against 

th * Unlted StltM Under def ‘hah circumstances, but sub- 
Ject to specified exceptions enumerated at 28 u.S.C. 

2680, The dlstrlct col ‘“ properly dismissed Myers-’ 
complaint for want of Jurisdiction under the Federal 

■ort Claims Act, since Myers- claims are excluded by 28 
h..1.c. 2680 (a) and (h). 



The second clause of 28 u. 1 ' c 

u.,,.c. 2680(a) excludes under 

the Federal Tort Claims Act any claim 

or the U failurc or Performance 

abused. discretion involved bo 

Notwithstanding the linguistics of the six "causes of 
action", Myers admit, that "ftjhl. action is based on 
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the defendants' failure to renew six star route contracts 
between plaintiff, Myers & Myers, Inc., and defendants" 
(brief for PlaIntiffs-Appellar , . 2 ). 811164 39 U.S.C. 
5005(b)(2) provides that star route contracts "may be 
renewed" upon "mutual agreement" between the contractor 
and the :ostal Service, the decision by postal officials 
w :.-ther to agree to renew is plainly discretionary, and 
the Government cannot be answerable in money iamages for 
the exercise of tills discretion. 


1 • • premi Court observed In 

Ulln,r ‘ a;:e or . a1, *• v. "i.: -<.(i ; -tan r . 32*5 u.S. 1 ; f 

34 the concept of protecting ’’the discretion of 

tlic executive or the auministrator to act according to 
[his or her] judgment of the best course" is one of "sub- 
stantial historical ancestry in American law". Jt is 
tnis discretion, which the Supreme Court held In Dalehlte 
includes "determinations made ly executives or auministra 
tors in establishing plans, specifications or schedules 


of operations", 3^6 U.f. at 35-36, whose exercise by 
federal officials cannot be the basis of an action for 

*P* rt * he "nitiTstatee, Myers named the United 

-e?il?e' °Willi^ r ' iC f' 1 the Unit " d : tateS lostal Inspection 
William G. Le^anar, ar <1 William !.. peck as do¬ 
it end an to. however, since Myers alleges that its claims 
aie cognizable 3 olcly under the Federal Tort Claim- Art 
It is barnd from suln. .ho tonal .''rryt™ or tSi 
tion Service eo nomine bv 28 u - <• 5 v' 7 u/*\ m -i ec 

fY-dcral louslnT 7 TTTTTiFT- t . yfto i* *& ,4^5*2 V. 

'[’ort^Clalma ^' ’• > -- S.KT 

” a Jurtsdlctlonai^bnrls^had 8 ! oen 'Ti^d^o^poriX 


(Footnote oont’d. on p. 9 ) 
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money damages under the Federal Tort Claims Act. "Where 
there is room for policy Judgment and decision there is 
discretion." 346 U.S. at 36. 

The lrgislative history of the discretionary func¬ 
tion exception confirms that it was specifically designed 
by Congress to preclude tort actions as a means of test¬ 
ing the discretion exercised by federal agencies. The 
pertinent legislative reports state; 

This is a highly important exception, 
intended to preclude any possibility that 
the bill might be construed to authorize 
suit for damages against the Government 
growing out ot an authorized activity, such 
as a flood-control or irrigation project, 
where no negligence on the part of any 
Government agent is shown, and the only 
ground for cult is the contention that 
the came conduct by a private individual 
would be tortious, or that the statute 
or regulation autnorlzing the project was 
invalid. " * * To take another example, 
claims based upon an allegedly negligent 
exercise by the Treasury Iepartment of the 
blacklisting or freezing powers are also 
intended to be excepted. The bill is not 
intended to Authorize a suit Tor damages 
to test the validity of or provide a 
remedy on account of such discretionary 
acts even though negligently performed 
ane involving an ebuse of discretion. Nor 
is It desirable or intendeu that the con¬ 
stitutionality of legislation, or the 
legality of a rule or regulation should be 
tested through the medium of a damage suit 
for tort. 

ii.R. Rep. No. 1287, 79th Cong., 2d Gess. 5-6 (1945); s. 
Rep. No. 1196, 77th Cong., 2d Goss. 7 (19^2); H.R, Rep. 

No. 2245, 77th Cong., 2d Sess. 10 (1942). 

r (Rent'd.) claims against the individuals they would 
TTe barred by the doctrine of official immunity,'since 
they involve acts or omissions by postal officials carrv- 

functions. s. e Harr 5l?tS5. 

4q2 Spalding v. Vilas , ~TtT U.f7^83, 498 - 


1 
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2 * 7tle ^tionale of the discretionary function 
exception, and the principle ‘lehite, are directly 

an Heat le here. In deciding „ .<*r to renew star route 

contracts, postal officials must exercise subjective 
Judgment and weigh a number of policy factors, including 
the prior performance of the present contractor, changes 
It: the nature of the routes, and the needs of postal 
UL " r:i# nationally, in determining whether the renewal 
or a particular star mute contract "best serves the 
public Interest 1 postal officials are bound by 30 u.S.C. 

‘ 00 ‘,(c) to g.ve "due consideration" to the cost of carry¬ 
ing the mail under alternative modes of transportation. 
Mainly the exercise of discretion by postal officials 
In this aae , ] n deciding not to renew Myers' star route 
contracts and to let them out for competitive bidding, 
is the typo of governmental policy function protected 
lrorn a Ua; ' iage action under the Federal Tort Claims Act. 

J. A consistent line of decisions also demon¬ 
strates that Myers 1 claim falls within th< dic tionary 
function exception. For examp].., in Gowu* v. United ntatea . 

(C.A. 6 ), certiorari denied, 396 U.S. 91,0 
(1-69), the court of arpcale ruled that the award of 
government contracts involves the exercise or r*rfonnance 
of a discretionary function and may not form the basis 

' r a d * nA S* action under the Federal Tort Claims Act. 
Accord, LL£ka v. United ■ tates. 2Ac F . Supr , 213 ( N . D . 

• IS" » al; i rmed on other , rounds, 369 F. 2a 288 
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(C.A. 2, ly66), certiorari denied, 387 U.£. 935 (1967). 

See al 30 lalbralth v. United s.tates . 296 F. 2d 631, 632 
(C.A. 2, 1961); Wooldridge Mf % Co . v. United States . 

235 F. 2d 513 (C.A.D.C.), certiorari denied, 351 U.S. 

989 (1956). 

Myers 1 reliance upon Hendry v. United States. 418 
1 . Ld 77^4 (C.A. 2, 1969), to support its argument that 
the discretionary function exception does not apply here 
(Brief for Plalntiffs-Appellants, pp. 11, 25 ), is entirely 
misplaced. That case involved a suit by a seaman claim¬ 
ing negligence and malpractice in the conduct of psychia¬ 
tric examinations by government doctors. It was held 
that the suit was not tarred by the discretionary func¬ 
tion exception because the doctors were not engaged in 
any policy making, and w» re not exercising any discretion 
conferred by statute or regulation. Rather, they were 
simply making the type of medical Judgments made by any 
doctor in private practice, m contrast, here the postal 
o' 1 Iciala made Important policy decisions by exercising 
the discretion expressly conferred upon them by statute. 

B. Myers' claims are Also Kxcluded under th e Federal 
; r -* a .ms ftet Becaua-^hey Arise out of Inte rference 
wi th contract HlghTT :-“- 

Since Myers' claims that the postal officials tor- 
tlously tailed to renew its star route contracts, thereby 
depriving Myers of the opportunity of continuing in 
business on those star routes. Its complaint may be read 
as alleging a "business tort" of interference with 
prospective economic advantage. But such a tort is 










■ 


"simply an extension of the tort liability for inter¬ 
ference with existing ••ontractual relations," pupree v. 
United nates . 264 K. 2d 140, 143 (C.A. 3, 1958), 
certiorari denied, 361 U.S. 823 (1959)* and "is governed 
by the same principles." .'.mall v. United States , 333 
!•’. Pd 702, 704 (C.A. 3, 1<^64). Under 28 U.S.C. 2680(h), 
claims "arising out of * * • interference with contract 
rights" are specifically excluded from the Federal Tort 
Claims Act. Accordingly, Myers* complaint, to the ex¬ 
tent that it seeks to recover for interference with 
prospective economic advantage, is barred by 28 U.S.C. 
2680(h). Small v. Uni tea States , supra ; Kanarok v. 

Unlt -u States. 3x4 F. ,'d 802 (Ct. Cl. 1963), certiorari 
denied, 379 U.S. 838 (1964); hupree v. United States , 
supra ; horu3kl v. t lvlslon of Corporate Finance . 321 F. 
hupp. 1273 (S.D. N.Y., 1971) (Weinfeld, J.). 

This Court apj lied the above principle in Edelman 
v. Fed, ral 'lousing \uthurify. 382 F. 2d 59^ (C.A. 2, 1967). 
An unsuccessful bidder for property owned by the FHA 
brought an action against the FHA for, inter alia , damag. s 
under the Federal Tort Claims Act. He alleged that the 
KilA tortiously deprived him of the opportunity to fairly 
bid for, and purchase, the property. This Court held 
that the claim was cognizable solely against the United 
States under the Federal Tort Claims Act, and was barred 
by 28 U.S.C. 2680(h). 

Hendry v. United States , supra , relied upon by Myers 
to defeat the application here of 28 U.S.C. 2680(h) 
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(Brief for Plaintiffs-Appellants, pp. 30-32), is in¬ 
apposite. It was there held that it would be a "strain" 
on the language of 28 U.S.C. 2680(h) to analogize the 
claim of lost wages based on medical malpractice "to 
the rather different facts which normally give rise to 
private actions for interference with contract rights." 
^13 F. 2d at 779» Hero, on the other hand, it is no 
"strain" at all to hold that Myers' claims, to the 
extent they may be read as alleging a "business tort" 
of interference with prospective economic advantage, are 
encompassed within the exception of 28 U.S.C. 2o80(h). 

C. Myers' Claims are Also Excluded under the Federal 
Tort Claims Act Because jiiey are rased up on the Execution 
ot a StafuVe T--— 

Myers argues that its money damage claim should have 
been entertained by the district co...’t under the Federal 
Tort Claims Act because postal officials failed to pro¬ 
vide it with notice and an opportunity to he heard 
prior to deciding not to renew the star route contracts 
(Brief for Plaintiffs-Appellants, pp. 33-30). Neither 
the governing statute, 39 U.S.C. 5005(b)(2), nor any 
applicable regulations, provide for notice or hearing 
prior to a decision not to renew a star route contract. 

therefore, the gist of Myers' argument is that the 

# 

statute under which the postal officials acted here vio¬ 
lates the Pue Process Clause of the Fifth Amendment by 
permitting the postal officials to act without prior 
notice and hearing. In other words, Myers is seeking, 
through the medium of an action for money damages under 
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the Federal Tort Claims Act, to test the constitutionality 
of 39 U.S.C. 5005(b)(2). 

The first clause of 28 U.S.C. 2680(a) excludes under 
the Federal Tort Claims Act any claim 

based upon an act or omission of an 
employee of the Government, exercising 
due care, in the execution of a sta¬ 
tute or regulation, whether or not 

such statute or regulation be valid 
» # # 

his clause was added to the Act because "[i]t was not 
'Intended that the constltutionality of legislation * * # 
should be tested through the medium of a damage suit for 
* I alehl ti v. _i. ■. i • r.j , 'ii'os , sup ra . at :y. in 
terms this clause "bars tests ty tort action of the legal- 
1 y of statutes and regulations." id. at 33 . 

iherefore, Myers' claim for money damages based on 
the absence of notice and hearing prior to the decision 
not to renew the star route contracts is barred by 28 
U.S.C. 2680(a). ^ 


In sum, since Myers' action for money damages was 
based solely on the Federal Tort Claims Act, and since 
the claims it alleges arc barred by that Act, the dis¬ 
trict court prooerly dismissed the action for want of 
subject matter Jurisdiction. 


in V aS3lne thttt constitutional attack 

T .j wi thout merit.. Rna k*h q. ** ... .. ,. .. , 1 . 


rs without ..m S. r fX i l0 K 

(l‘>72)i Rainbow vaffi y ,3 bt l' r-^Vi 0 ! .'**• 5fi 

p. si m (eX’K imri r i sa-» 


Fi.l'nt rE « a pr\ iaen i mlsrepr. mentations" (rom- 

Plaint. 2 ,) and intentional infliction” of "mental 

/ 'MDlaint B °X*4n ftn ffii\* h * * nd emotlona l *nd mental u^set" 
mpla. nt, ff 40, 42). Claims I ased on "misrepresentation" 

(Footnote cont'd. on p. 14) 
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CONCLUSION 


For the foregoing reasons the judgment of the dis¬ 
trict court should be affirmed. 

Respectfully submitted, 

IRVI NO JAFFF, 

Acting Assistant Attorney General . 

JAMI-/5 M. SULLIVAN, JR., 

United mates Attorney , 

WILLIAM KANTF.R, 

NEIL H. KOSLOWE, 

Attorneys, 

department of Just ice. 

£Ivu 1 I ivision^ 

Appellate Section . 
flas-iington, ! . c.~ 20530. 

APRIL 1975. 
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